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H-1B Filings for New Petitions
to Begin April 1st.

Immigration regulations
allow employers to file H-1B
petitions up to six months
before the starting date of
the proposed employment.
With a new quota taking
effect on the first day of the
new fiscal year (October
1st), this means that the
earliest day for filing new H-
1B petitions is April 1st of
each year.

Last year, we saw the entire
H-1B annual quota ex-
hausted on the first day the
CIS accepted new filings.
Since Congress has not
enacted relief legislation,
everyone expects the quota
to again become exhausted
on April 1, 2008.

A strong lobbying coalition
is working hard to persuade
Congress to enact tempo-
rary relief. If this happens, it

will result in an immediate
increase in this year's
quota, as well as the fiscal
year 2009 quota.

The practical effect of relief
legislation will be to open up
the FY 2008 quota, which
was exhausted last April,

The prospective number of
petitions filed is likely to far
exceed the quota—again!

making new H-1B employ-
ment immediately available.

It is for this reason that we
encourage those who are
committed to filing new H-
1B petitions on April 1st to
prepare them now and have
them ready in the event
Congress acts quickly on
relief legislation.

Last year, we had a number
of clients who were not
selected in the H-1B ran-
dom lottery. This year, we
have offered to re-file those
petitions at no additional
cost. The petitioners will still
have to pay the government
filing fees and the shipping
costs, but we will not charge
anything for our work.

If you fall into this category,
and would like for us to re-
file your petition, please
contact us as soon as pos-
sible so that we can prepare
your package and get it to
your for signature and re-
turn.

If you are considering an H-
1B filing, you need to make
a decision as quickly as
possible as to what you
propose to do and when.

Immigration relief legislation still possible

While everyone concedes
that comprehensive immi-
gration reform is off the
agenda until at least 2010,
there remains a distinct
possibility of temporary
business immigration re-
form in the near term.

Both TechNet and Com-
peteAmerica are investing

considerable lobbying re-
sources in attempting to
persuade Congress to au-
thorize the use of hundreds
of thousands of H-1B quota
numbers and employment
based quota numbers
“wasted” as a result of mis-
management and malfea-
sance by the immigration
service.

The argument is that since
these numbers have al-
ready been authorized by
Congress, but wasted by
the INS/CIS, this wouldn'’t
be an “expansion” of legal
immigration, only a restora-
tion of previously authorized
benefits. If this is going to
happen, it could happen at
any time.
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Faculty “special handling” PERM applications offer expedited
processing to those who qualify.

College and university tenure track faculty
enjoy special privileges with labor certifica-
tion applications that are filed on their
behalf. These types of applications, known
as “special handling,” allow the sponsoring
employers to use the recruiting materials
used to hire the faculty member, provided
the application is filed within eighteen
months of the faculty member’s date of
appointment.

Additionally, unlike regular labor certifica-
tion applications, where the employer
must be willing to consider any US worker
who meets the requirements for
the job, colleges and universities are al-
lowed to select foreign nationals if they are
the in the pool of candidates
at the time of selection.

Faculty members qualify if their duties
include any classroom teaching compo-
nent at all. While their appointments must
be for full time positions, their teaching
duties need not be full time as long as

“Special handling” labor
certifications provide unique
benefits to faculty members wishing
to immigrate to the United States”

there is at least some classroom teaching
component. If there is, then the faculty
member qualifies for “special handling.”
This is particularly important to some sen-
ior faculty who only advise advanced de-
gree candidates, and those faculty mem-
bers who engage primarily in research.

If a faculty member qualifies for this type

The status of immigration legislation.

of processing, then the interval between
where they are now and receipt of a green
card can be as little as a year or less—
depending upon the applicant’s country of
birth.

Most “special handling” labor certifications
can be filed within one month (it is neces-
sary to give the union 30 days’ notice).
Currently, these cases take two to three
weeks to process at the DOL.

Once the PERM is approved, most appli-
cants may file for adjustment of status
immediately. Those who wish to do consu-
lar processing must wait until their 1-140
petitions are approved and then they can
expect to receive their green cards via
overseas consular processing within an-
other five to six months.

There are three groups seeking immigra-
tion legislation: (1) those who want to seal
the border and punish employers for hiring
illegals; (2) those who want to reform the
legal immigration system; and (3) those
who seek an amnesty for illegals. Support-
ers are not limited to just one group. While
the first and third groups are mutually ex-
clusive, many from each support the mid-
dle group (legal immigration reform) and
supporters of legal immigration reform
support are split, with some supporting
enforcement and others supporting am-
nesty.

Thus far, the enforcement supporters have
been able to enact much of their agenda.
The final piece of enforcement legislation
is pending in Congress now and appears
headed toward easy passage soon.

When it is passed, many of those who
support enforcement will become willing to
support legal immigration reform. Their
position all along has been that they want
to see the border brought under control
before enacting new immigration legisla-
tion. With the passage of the final enforce-
ment package, their precondition will be

satisfied.

The real impediment to legal immigration
reform is the pro-amnesty group. They
know that if legal immigration reform is
enacted, support for amnesty will vanish.

There is a proposal that is being floated by
business immigration groups that would
provide temporary employment based
nonimmigrant and immigrant quota relief.
The pro-enforcement group largely has
accepted the argument in favor of this
proposal. The hold-up has been persuad-
ing the pro-amnesty group not to block it.

The legal reform proponents are trying to
persuade the pro-amnesty supporters to

go along with this temporary proposal to

keep the tech sector from imploding until
Congress can reconsider comprehensive
immigration reform, likely in 2010.

In the wake of the Super Tuesday primary
election results, we now have a bit more
information to guide us. On the Republi-
can side, it appears that Senator John
McCain has all but locked up his party’s
nomination for president. Because McCain
is not viewed as an “authentic conserva-

tive” by many on the Right, he will have to
convince them otherwise in order to shore
up his support within his party. Oneof the
issues the Right has with McCain is his
sponsorship of the McCain-Kennedy com-
prehensive immigration reform legislation
two years ago and again last year.

For this reason, it is extremely unlikely that
McCain and his allies in the Senate will
allow any immigration reform legislation to
come to a vote before the presidential
election in November. Irrespective of his
personal feelings on the subject, he can-
not afford to cast a vote, or even take a
stand on proposed immigration legislation
until after the general election.

The immediate question is whether the pro
-amnesty forces will allow a vote on emer-
gency relief while it is still possible to pass
such legislation.

Unless the tech lobbyists are able to per-
suade Congress to attach their bill as a
rider to other legislation (such as the eco-
nomic stimulus package) in the next two
months, don’t look for any votes on immi-
gration proposals until after the November
election.
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Litigation to compel CIS action on long delayed cases—an
increasingly successful strategy.

As CIS backlogs grow, applicants are
increasingly turning to litigation to compel
actions on their cases pending before that
agency. Overwhelmingly, these actions
are successful. The CIS continues to offer
the same unsuccessful arguments and the
courts, just as routinely, reject them. A
maijority of the courts that have considered
the government’s “lack of jurisdiction” de-
fense have soundly rejected it and found
that they indeed have jurisdiction to hear
mandamus cases to compel action.

The courts have shown similar disregard
for the excuses offered by the CIS for its
delays. The CIS has yet to explain in any
detail the reason for delays in specific
cases. At best, they tell the court that they
submitted the name check to the FBl on a
certain date and that it is “still pending.”
They do not specify why it is still pending,
or even affirmative evidence that the FBI
still has the case.

The courts appear to be losing patience
with the CIS on this issue. Judicial opin-
ions are using increasingly harsh lan-
guage to express their dissatisfaction. For
example, in one recent case, the court
held:

“While the INA contains no timetable
for adjudication of applications for ad-
justment of status, Congress sets a
normative expectation and standard in
‘The Immigration Services and Infra-

structure Improvements Act of 2000’ of
a reasonable processing time for an
immigrant benefit application as no
more than 180 days after initial applica-
tion. (‘It is the sense of
Congress that the processing of an
immigration benefit application should
be completed not later than 180 days
after the initial filing of the application . .

Uy

“The CIS continues to offer
the same unsuccessful
arguments and the courts,
just as routinely, reject
them.”

Another court found affirmative CIS mis-
conduct in the way they drag cases out:

“Mr. Neufeld confirmed the Court's
suspicion, as stated in the Memoran-
dum of January 11, 2008 . . . , that
USCIS seeks to resolve all cases filed
in Court before they reach trial. Thus,
the inference remains strong that these
cases are defended just to "buy time"
until trial is close. This admission may
require the government to review its
entire approach to these cases and is
further reason to seriously question
whether the USCIS procedures can
continue without detailed notice, hear-
ing and promulgation of rules, as well
as Congressional oversight.”

Another court found:

“The government's second explanation
for CIS's delay - limited FBI resources -
is an issue that has no relevance to the
present inquiry. The APA imposes a
legal obligation on CIS to complete
name checks within a reasonable pe-
riod of time. If the FBI's name check
process is obstructing compliance with
that legal obligation, CIS must either
remove the obstruction or accept the
legal penalties. Bureaucratic inade-
quacy is not a justification, especially
because the costs of noncompliance
are imposed on the applicant.”

Later in that same opinion, the court re-
buked the CIS by holding:

“Furthermore, despite its status as the
contracting agency, there is no evi-
dence of any efforts by CIS to take
responsibility for and help remedy the
existing name check process. Rather,
CIS forwards the request to the FBI and
then disclaims any accountability for a
delay. This is the very definition of
agency recalcitrance - an inability or
unwillingness to fix an obvious problem
that it helped to create.”

Litigation can and should be considered in
cases where your |-485 or N-400 has
been unreasonably delayed.

Our Immigration Information Discussion Forum is again active

After a lengthy hiatus, the immigration
information discussion forum is once again
active. You can view it at http://
immigration-information.com.

This is not intended as a substitute for
direct contact with our office. As you know,
you can call or e-mail us at any time. In-
deed, if you have questions or concerns,
we want you to contact us right away.

The purpose of the forum is to help those
people in the immigration community who
are not represented by counsel. We also
want to deal with the crazy rumors and
misstatements of law and fact that per-
vade the Internet.

There isn’t a day that goes by without me
hearing from someone about something
they heard from a friend or read on the
Internet. In almost all such cases, the in-
formation is not just wrong, but also very
harmful.

The Internet is a wonderful tool for spread-
ing knowledge, but it can and is used to
spread false information that is misleading
and harmful.

Unfortunately, most people going through

the immigration process are highly vulner-
able to this kind of harmful information and
suffer when they hear or read it.

Please join us in helping to dispel these
rumors and myths. You can do this by
participating in the discussion forum and
adding your common sense comments to
the ongoing discussions.

If someone posts a message, and it is
clear that they have been given bad infor-
mation, step up and comment on this.
Also, please help people understand that
they are not alone in their concerns and
worries, that anxiety is commonplace
among people going through the immigra-
tion process.

We will all benefit from helping others.
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Visit us on the web:

www.Imminfo.com

We are a small, customer friendly business immigration law firm. We repre-
sent both employers and employees in all fifty states and around the world.

We do not charge for discussing possible representation, though we are not
available for “second opinions” for those already represented by other attor-

neys.

We believe that the most important part of our representation is keeping our
clients as free of stress as possible while their cases are being processed. To
do this, we encourage clients to call us whenever they have questions or con-
cerns. We do not charge any additional fees for these calls. We know that
this is a highly stressful period in our clients’ lives and we want to do every-
thing possible to keep them from worrying excessively.

Gotcher & Gotcher, LLP is a certified veteran owned small business. If your
company is required to submit an affirmative action plan as part of your fed-
eral or state contract bid submission, as a VOSB our firm qualifies as a mi-

nority vendor.

FBI name checks—the “one size fits all”’ CIS excuse.

The latest CIS excuse for its inability to
complete adjustment of status and natu-
ralization applications in a reasonable
period of time is the dreaded “FBI name
check.” According to the CIS, as of No-
vember 21, 2007, they had 316,420 name
check cases pending, with 54,639 pending
more than 24 months.

These are interesting numbers. The CIS
can anything they want. They have
been caught out in explicit fabrications
numerous times in the past. Court find-
ings, however, are quite another matter.
Courts may only consider competent, ad-
missible evidence for which a proper foun-
dation exists and where its authenticity
has been established.

In a recent case considering the propriety
of CIS name check delays, the court
found, on the basis of the evidence in the
record, that

“One percent of the total number of
FBI name checks requested, how-
ever, result in investigations of six
months or longer.”

Applying the CIS statistics (54,639 pend-
ing more than 24 months) to this finding,
that would mean that the CIS would have
to have more than 5.5 Million adjustment
of status and naturalization cases pend-
ing. In fact, they have nothing like that
number of pending cases. At best guess,
they have about one-tenth that number of
pending AOS and naturalization cases
combined.
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So, what does this tell us? As if you need
to be told, it says that the CIS can’t be
trusted to give anyone an honest answer.

Faced with obscene processing backlogs,
the CIS routinely invokes the “FBI name
check” excuse to explain why long de-
layed cases haven’t been processed.
Many such cases have been litigated in
the federal courts. In no reported decision
is there any evidence that the CIS has

produced proof that the alleged missing
FBI name check results were actually
pending with the FBI. On the contrary the
CIS has gone to great lengths to conceal
the actual status of the name checks from
the courts.

The most interesting fact concerning the
whole FBI name check controversy is that
there is no statutory or regulatory require-
ment that such checks be made. They are
made because it is CIS to make
them. Though this policy has caused con-
siderable suffering and hardship, with little
if any evidence that it promote a legitimate
national security objective, the CIS has
never attempted to validate it through le-
gally required notice and comment rule-
making. They simply do it.

As backlogs grow, and delays worsen,
expect to see this excuse used more and
more often.



