
Employment based im-
migrant visa cutoff dates 
have retrogressed sig-
nificantly over the past 
few months and, in the 
case of India and China, 
may soon become 
“unavailable” through the 
end of this fiscal year. It 
appears that the Citizen-
ship and Immigration 
Services Bureau (CIS) is 
actually working on adju-
dicating adjustment of 
status applications, for a 
change, and using up 
immigrant visa quota 
numbers at a record 
pace. 

Unfortunately, the CIS 
seems to be working on 
the more recently filed 
cases, while continuing 
to ignore those that have 
been pending for years. 

The Department of State 

reported in mid-
November that the CIS 
had already used up 
approximately 38% of 
the entire annual em-
ployment based (EB) 
quota in just the first five 
weeks of the new fiscal 
year. If the CIS contin-

ues at that rate, we can 
expect to see the India 
and China EB cutoff 
dates become 
“unavailable” - perhaps 
as early as March. 

The good news is that in 
order to use up visa 
quota numbers, the CIS 
must approve pending 

AOS cases. They seem 
to be doing this at a re-
cord pace. 

Unfortunately, the back-
log of EB adjustment of 
status (AOS) cases re-
mains somewhere 
around 450,000 to 
500,000. Barring relief in 
the form of remedial leg-
islation from Congress, 
this backlog is not likely 
to be cleared anytime 
soon. 

Even if Congress does 
step up and provide ad-
ditional EB visa quota 
numbers, there is still the 
CIS processing bottle-
neck to overcome. This 
is one of the reasons 
that we are urging our 
clients to consider con-
sular processing as an 
alternative to AOS. 

Visa cutoff dates retrogress—
forward movement unlikely. 

DOS now requiring fingerprints for all 
nonimmigrant visa applications    
With the exception of ap-
plicants younger than 14 
or older than 79, all non-
immigrant visa appli-
cants must now provide 
full ten finger print sam-
ples as part of the non-
immigrant visa applica-
tion process. The FBI 

name check program 
has also been expanded 
to include all applicants 
between 14 and 79—
male and female. 

Fortunately, unlike the 
CIS where more than 
half of all applications 
and petitions are held up 

due to incomplete FBI 
name check results, the 
Department of State re-
ports that 98% of their 
FBI name check results 
are complete within fif-
teen days. This new pol-
icy became effective 
January 1, 2008. 

Special points of interest: 

• Priority dates for India and China are 

likely to retrogress soon. 

• NIVs now require full biometrics capture 

and background checks. 

• Job portability is now available to most 

from the Summer filing surge 

• EAD is generally preferable to H-1B as an 

employment authorization document. 
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There continues to be a significant 
disparity in processing times between 
the Chicago and Atlanta DOL PERM 
offices. Chicago has slowed down a 
bit, but they are still processing 
PERM applications within two to three 
weeks. Atlanta, on the other hand, is 
taking up to three months to process 
cases there. 

Filing with Chicago or Atlanta is de-

termined entirely by the geographic 
location of the job site shown in the 
PERM application. 

With the end of the Department of 
Labor’s (DOL) backlog reduction pro-
gram, everyone has started seeing a 
surge in PERM audits. These audits 
appear to be random in nature. Our 
experience, thus far, is that apart 
from taking extra time to be sent out, 
once we return the audit files to the 
DOL, the approvals are issued 
promptly. 

Applications for extension of employ-
ment authorization documents (EAD) 
and advance parole (AP) may be filed 
as early as 180 days prior the expira-
tion of the current documents. We 
strongly recommend that applicants 
apply early because Citizenship and 
Immigration Services (CIS) process-
ing times are growing increasingly 
longer. 

If an applicant for an EAD does not 
receive an adjudication within 90 
days of filing, he or she has the right 
to make an InfoPass appointment 
and insist on the issuance of an in-
terim EAD card over the counter. By 
filing early, you will have ample time 
to make an InfoPass appointment 
and obtain an interim card before 

your current EAD expires. 

Unfortunately, there is no similar rule 
for advance parole. Applicants for AP 
must wait until the CIS issues an ex-

tension. This is all the more reason 
for applicants to file early. 

Both EAD and AP are valid until they 
expire or are explicitly revoked by the 
CIS.  

An applicant for adjustment of status, 
traveling using an AP as his or her 
travel document, may remain outside 

the United States for an extended 
period of time, provided he or she 
returns before the expiration date on 
the advance parole document. 

An EAD is valid for unrestricted em-
ployment authorization, including self 
employment, during its period of va-
lidity. 

The CIS announced some months 
back that they intend to begin issuing 
EAD and AP documents with three 
year validity periods, though they 
have not yet made this change. We 
do expect the regulation permitting 
the longer validity periods to be pub-
lished literally any day. When it is 
published, it will likely take effect im-
mediately.  

the passage of stand-alone legal im-
migration reform legislation as weak-
ening their chances of getting am-
nesty legislation passed. 

There are a number of proposals be-
ing floated in Congress that would 
increase the H-1B quota, recapture 
EB immigrant visas lost over the past 
years due to CIS incompetence, and 
even increase the EB quota perma-

December came and went without 
any remedial legislation from Con-
gress. For the past two years, the 
problem has been that restrictionists 
(people who want to end all immigra-
tion) have been able to prevent this 
type of legislation from moving for-
ward.  

Presently, the problem lies with pro-
amnesty partisans. These folks see 

nently. 

As a practical matter, unless we see 
one or more of these measures suc-
cessfully attached to a pending 
budget bill, we are not likely to see 
anything passed until 2009 at the 
earliest. 
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“Applications for EAD and AP 
may be filed as early as 180 
days before the expiration of 
the current documents.’ 
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have undergone major technological 
upgrades in the office and have 
achieved significant new efficiencies. 
As such, we have more time than 
ever to work on cases. 

If you are happy with the work that we 
have done for you, we would like to 
ask you to make a point of referring 
others to us so that we can do their 
work as well. 

As always, if you have any concerns 
with your own case, please don’t ever 
hesitate to call or e-mail. Now that the 
holiday season is past, everyone is 
back in the office and we are avail-
able to you at all times to respond to 
your questions and concerns. 

This is the slow time of the year for 
us. We would be enormously grateful 
to you if you would refer your friends, 
family, and co-workers to us.  

We have had many people ask us 
about referring others because they 
are concerned that we might be too 
busy to handle new cases. This is not 
the situation. We have ample 
“bandwidth” to handle new cases. We 

We continue to receive questions 
about “I-140 portability”. Since we are 
now in the window when I-140 port-
ability kicks in for the adjustment of 
status (AOS) cases we filed this past 
Summer, this is the ideal time to dis-
cuss this subject. 

People who filed their AOS applica-
tions on July 2, 2007 achieved port-
ability this past December 29, 2007. 
At the other end of the filing surge, 
those who filed on August 17th will 
become portable on February 13, 
2008. 

Portability means that AOS applicants 
can change jobs and/or employers 
after their AOS application has been 
pending for at least 180 days and still 
remain eligible to adjust status with-

out having to find a new sponsor or 
file a new I-140. 

The only restrictions on this right to 
change jobs are the aforementioned 
180 day waiting period from the date 
of initial filing, and the additional re-

quirement that the new job be in “the 
same or similar occupational classifi-
cation.” 

The CIS has made it clear that when 
an AOS applicant invokes job port-
ability, the new employer need not 
prove that they are paying the prevail-

ing wage, nor that they have the abil-
ity to pay the wage. 

New employers may be located any-
where in the US—there are no geo-
graphic limitations on portability job 
changes. Similarly, AOS applicants 
may become self employed, if they 
wish. 

Of course, self employed AOS appli-
cants must still work in the same or a 
similar occupational classification as 
the job described in the approved 
labor certification or I-140 petition. 

will lose your place in line. Otherwise, 
you will not. 

Another common question concerns 
one spouse receiving an appointment 
date, while the other has not yet re-
ceived anything. Can both spouses 
attend the appointment for the one 
that received a notice? Again, the 
answer is yes they may. In such 
cases, both spouses may go to the 

We receive a number of questions 
about biometrics appointments. Many 
people wish to know if it is possible to 
change their appointment dates with-
out losing their place in the process-
ing line. Generally speaking, the an-
swer is yes it is possible to change an 
appointment without losing your 
place. If you request a new appoint-
ment date that is substantially (i.e., 
months) later, then it is likely that you 

appointment of the spouse that re-
ceived an appointment notice and 
both will be fingerprinted. 

The Application Support Centers 
(ASC) that handle biometrics capture 
are operated by private contractors, 
not the CIS itself. As a result, they are 
much more reasonable and lenient.  
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We are a small, customer friendly business immigration law firm. We repre-

sent both employers and employees in all fifty states and around the world. 

We do not charge for discussing possible representation, though we are not 

available for “second opinions” for those already represented by other at-

torneys. 

We believe that the most important part of our representation is keeping our 

clients as free of stress as possible while their cases are being processed. To 

do this, we encourage clients to call us whenever they have questions or con-

cerns. We do not charge any additional fees for these calls. We know that 

this is a highly stressful period in our clients’ lives and we want to do every-

thing possible to keep them from worrying excessively. 

15300 Ventura Boulevard 
Suite 507 

Sherman Oaks, CA 91403 
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mediate employment authorization) is 
a much more desirable candidate 
than someone who needs an H trans-
fer petition filed on their behalf. 

EAD authorization is also much more 
desirable for employers. It does not 
carry with it the H-1B enforcement 
regime and potential for fines and 
other sanctions for paperwork and 
other violations. 

Why should an employer pay up-
wards of $3,000 for an H transfer pe-
tition when there is another candidate 
available who will cost nothing for 
employment authorization. 

AOS applicants often voice the con-
cern that if their AOS application is 
denied, they can at least fall back on 
their H status. If an AOS application 
is denied, there is an overwhelming 
probability that the applicant will be 
put into removal proceedings as a 
result. 

Many of our clients have inquired 
about using an EAD card in place of 
H-1B status. Our office’s position is 
that in the absence of special circum-
stances, an EAD is clearly preferable 
to an H-1B. 

An EAD allows for unrestricted em-
ployment authorization. By definition, 
this includes concurrent employment 
authorization. It is a much wider grant 
of employment authorization than that 
given by an H-1B petition approval. 

Since EAD cards are an artifact of the 
adjustment of status (AOS) process, 
they really need to be viewed in that 
context. After an AOS application has 
been pending for 180 days, the appli-
cant achieves what is known as I-140 
portability—meaning that they may 
change jobs or employers without 
losing eligibility to immigrate. 

As a matter of common sense, it 
should be readily apparent that a job 
applicant with an EAD (signifying im-

The CIS does not simply tell you that 
they have to deny your AOS because 
of past misconduct or status viola-
tions, but let you remain as an H-1B. 
That simply doesn’t happen. If an 
AOS application is denied, having a 
nonimmigrant fallback position will be 
the least of your concerns. 

All in all, there are numerous clear 
advantages to holding and using an 
EAD, with virtually no drawbacks. The 
same cannot be said for trying to 
maintain H-1B status. 
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